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QUESTION PRESENTED 
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repeal, set aside or suspend Section 12 of the Veterans 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 13,037 


FRANCIS P. KERR, Appellant 

V. 

WENDELL B. BARNES, et al, Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal, docketed January 16, 1956, under the 
provisions of Title 28, Sec. 1291, United States Code, from 
an Order of the United States District Court for the District 
of Columbia entered January 11, 1955, granting summary 
judgment to the defendants, appellees herein; this Court 
having extended the time for docketing and the time for 
filing appellant’s brief to April 13, 1956. 







STATEMENT OF THE CASE 

Appellant was employed as an Industrial Specialist, 
G-S-13, by the Small Defense Plants Administration. He 
is a veteran and entitled to all of the rights and benefits 
of the Veterans Preference Act of 1944 as amended. 

Prior to the expiration of the legislative authority for 
the Small Defense Plants Administration, the Small Busi¬ 
ness Administration was created by Statute on July 30, 
1953. The function appellant was performing in the Small 
Defense Plants Administration was transferred by the 
President to the Small Business Administration, but appel¬ 
lant was not. He was, instead, terminated by reduction- 
in-force on September 30,1953, effective November 1, 1953, 
and a non-preference eligible was put into the job he had 
held, to perform the same function for Small Business 
Administration as appellant had performed for Small 
Defense Plants Administration. 

Appellant appealed the termination action and, after 
having exhausted his administrative remedies, brought suit 
in the United States District Court for the District of 
Columbia for restoration, alleging violation of Section 12 
of the Veterans Preference Act of 1944 ( 5 U.S.C.A. 861). 
After answer, both parties moved for summary judgment 
and the Court granted the appellees’ motion on the ground 
that Section 218(b) of the Small Business Act denied appel¬ 
lant the benefits of Section 12 of the Veterans Preference 
Act. This appeal is from that Order. 

POINT RAISED ON THIS APPEAL 

The Court erred in holding that Section 218(b) of the 
Small Business Act denied the benefits of Section 12 of 
the Veterans Preference Act to the appellant. 
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STATUTES INVOLVED 

Veterans Preference Act 
“5 XJ.S.C.A. 861 

“Reduction in personnel; considerations affecting 
release: —In any reduction in personnel in any civilian 
service of any Federal agency, competing employees 
shall be released in accordance with Civil Service 
Commission regulations which shall give due effect 
to tenure of employment, military preference, length 
of service, and efficiency ratings: Provided . That the 
length of time spent in active service in the armed 
forces of the United States of each such employee, 
shall be credited in computing length of total service: 
Provided, further , That preference employees whose 
efficiency ratings are ‘good’ or better shall be retained 
in (preference to all other competing employees and that 
preference employees whose efficiency ratings are below 
‘good’ shall be retained in preference to competing 
nonpreference employees who have equal or lower 
efficiency ratings: And provided further , That when 
any or all of the functions of any agency are trans¬ 
ferred to, or when any agency is replaced by, some 
other agency, or agencies, all preference employees in 
the function or functions transferred or in the agency 
which is replaced by some other agency shall first be 
transferred to the replacement agency, or agencies for 
employment in positions for which they are qualified, 
before such agency, or agencies, shall appoint addi¬ 
tional employees from any other source for such posi¬ 
tions. June 27,1944, c. 287, § 12.58, Stat. 390, amended 
1949 Reorg. Plan No. 5, effi. Aug. 19, 1949, 14 F. R. 
5227, 63 Stat. 1067.” 

Small Business Act 

“§ 218(b) The President may also provide for such 
transfers of records, property, and personnel from 
the Small Defense Plants Administration, during the 
period of its liquidation, as he considers appropriate 
to assist the Small Business Administration in carry¬ 
ing out its functions under this title.” Title IT, P. L. 
163, 83rd Congress 1st Sess. 67 Stat. 232. 








SUMMARY OF ARGUMENT 

Section 12 of the Veterans Preference Act required that 
appellant be transferred unless Section 218(b) of the Small 
Business Act expressly or impliedly repealed, set aside or 
suspended Section 12 of the Veterans Preference Act, which 
it did not. 

ARGUMENT 

I. The last proviso of Section 12 of the Veterans Pref¬ 
erence Act required that appellant be transferred. 

A. It is agreed that appellant was an honorably dis¬ 
charged, disabled veteran of World War I; that the function 
he was performing in the Small Defense Plants Adminis¬ 
tration was transferred to the Small Business Administra¬ 
tion ; that appellant was not transferred with his function; 
and that a non-preference eligible was put into this 
position. 

B. Section 12 of the Veterans Preference Act provides 

that “When any # * of the functions of any agency are 

transferred to, * # # some other agency, * * # all preference 
employees in the function * * * transferred • * * shall 
first be transferred to the replacement agency, • * * for 
employment in positions for which they are qualified, 
before such agency, * * # shall appoint additional employees 
from any other source for such positions. 

II. Section 218(b) did not repeal, set aside or suspend 
Section 12 of the Veterans Preference Act. 

A. Section 218(b) did not expressly repeal, set aside or 
suspend Section 12. Section 21S(b) simply iprovided that 
“the President may also provide for such transfers of 
records, property, and personnel from the Small Defense 
Plants Administration * * * as he considers appropriate 
to assist the Small Business Administration in carrying 
out its functions.’’ It did not say that he could make such 
transfers of personnel without regard to Section 12 of the 
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Veterans Preference Act. Such a provision would have 
been necessary to work an express repeal of Section 12. 

B. Section 218(b) did not by implication repeal Section 
12 of the Veterans Preference Act. A repeal is unlimited 
in time. Maresca v. U. S., 277 F. 727, 737, cert. den. 257 
U. S. 657, 42 S. Ct. 183, 66 L. Ed. 420. It is too well known 
to argue to the contrary that Congress is, has been for 
years, and was at the time of the passage of the Small 
Business Administration Act, “veteran minded.” The 
lower court has in effect held that this “veteran minded” 
Congress wmnted to repeal this veteran preference proviso 
in Section 12, but feared to do so openly and affirmatively, 
and resorted to the oblique method of repeal by implica¬ 
tion. In the words of Air. Justice ftM in his dissent in 
the Immunity Case, “Congress, I think, will be surprised 
to hear this. ’ ’ Where express terms of repeal are not used, 
the presumption is against an intention to repeal an earlier 
statute. U. S. v. Kusliner, CCA N. Y., 135 F. 2d 668, cert, 
den. Kushner v. U. S., 320 U. S. 212, 63 S. Ct. 1449, 97 
L. Ed. 1850. The courts will not adjudge a statute to 
have been repealed by implication unless a legislative 
intent to repeal or supersede the statute plainly and clearly 
appears. L. Heller d Son v. Federal Trade Commission, 
CA. 7, 191 F. 2d 954; Ritholz v. March , 70 App. D. C. 283, 
105 F. 2d 937. The implication must be clear, necessary 
and irresistible. Blumenthal v. U. S., CCA Minn., 88 F. 
2d 522. There is here no plain and clear legislative intent 
to repeal. There is no clear, necessary and irresistible 
implication. Congress did not intend to repeal. It is not 
believed that the Government will argue seriously that 
the Congress intended by the enactment of Section 218(b) 
to wdpe Section 12 of the Veterans Preference Act out of 
the Statute books for an unlimited time. 

C. Section 218(b) did not by implication set aside or 
suspend Section 12. Suspension and repeal alike, when 
not express, but only implied, must be inferred from neces- 
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sity. There must be such a conflict between the old and 
new statutes that the two cannot, stand together. The in¬ 
tention to suspend will not be presumed unless the incon¬ 
sistency is unavoidable. Maresca v. U. S., supra . 

In the instant case there is no necessity for an inference 
of suspension. It is only necessary to say that under Sec¬ 
tion 218(b) the President could provide, in accordance with 
Section 12 of the Veterans Preference Act, for such transfer 
of personnel from the Small Defense Plants Administra¬ 
tion as he considered appropriate to assist the Small Bus¬ 
iness Administration in carrying out its functions. There 
is no conflict between the statutes. To read conflict into 
the words “as he considers appropriate” would be to 
enlarge their ordinary meaning and the Courts will not 
enlarge the meaning of an act in order to hold that it 
repeals or suspends another by implication. Kersh Lake 
Drainage Dist. v. State Bank and Trust Co., CCA Ark., 95 
F. 2d 643. 

D. Section 218(b) of the Small Business Act is a special 
statute applicable to the transfer of personnel of the Small 
Defense Plants Administration. Section 12 of the Veterans 
Preference Act is a general statute applicable to the trans¬ 
fer of personnel when the liquidation of an agency takes 
place. The Small Defense Plants Administration w T as 
in process of liquidation. An implied repeal of a general 
law by a special Act is not favored, and will not be assumed. 
Where another reasonable construction is applicable spe¬ 
cific legislation will not repeal general. Cohen v. U. S., 
CA Col., 201 F. 2d 386, cert. den. 345 U. S. 951, 73 S'. Ct. 
864, 97 L. Ed. 
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CONCLUSION 

The rule that the repeal or suspension of statutes by 
implication is not favored really needs no citation of author¬ 
ity and should have been followed by the Trial Court. 
It is obvious that his decision was based on an unwarranted 
enlargement of the meaning of the words “as he considers 
appropriate” which was used to find a conflict or repug¬ 
nancy which does not in fact exist. Appellant respectfully 
prays that the Order of the lower Court be reversed and 
that the plaintiff’s motion for summary judgment be 
granted. 

Respectfully submitted, 

Byron N. Scott 
Attorney for Appellant 
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JOINT APPENDIX 


(Filed June 4, 1954) 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2406-’54 

Francis P. Kerr, McLean Gardens, 3930 Langley Court, 
N. W., Washington, D. C., Plaintiff 

vs 

Wendell B. Barnes, Administrator, Small Business Ad¬ 
ministration, 811 Vermont Avenue, N. W., Washington 
25, D. C. 

and 

Philip M. Young, Chairman, George M. Moore, Frederick 
J. Lawton, United States Civil Service Commissioners, 
8th and F Streets, N. W., Washington 25, D. C., 

Defendants 

Complaint for Restoration to Civil Service Employment 

1. The amount in controversy exceeds the value of 
$3,000.00 exclusive of interest and costs. This court has 
jurisdiction under the provisions of Sections 1331 and 1332 
of Title 28, United States Code. 

2. Plaintiff is a citizen of the United States and a resident 
of the District of Columbia and an honorably discharged, 
disabled, veteran of World War I, entitled to all rights and 
benefits of the Veterans Preference Act of 1944, as amended. 
The defendant, Wendell B. Barnes, is the Administrator 
of the Small Business Administration and is sued in that 
capacity. Defendants Philip M. Young, George M. Moore, 
and Frederick J. Lawton are the United States Civil Serv¬ 
ice Commissioners and are sued in that capacity. 



3. On or about November, 1953 and for many years prior 
to that time, plaintiff was employed in the classified Civil 
Service of the United States. At said time and for some¬ 
time prior thereto, plaintiff was employed as an Industrial 
Specialist in the District of Columbia office of the Small 
Defense Plants Administration. 

2 4. On or about November 1, 1953, plaintiff was 

illegally discharged from the Small Defense Plants 
Administration and was not transferred to the Small Busi¬ 
ness Administration, in violation of the Veteran’s Prefer¬ 
ence Act of 1944, as amended, and more particularly in 
violation of the provisions of Section 12 of said Act, and 
of the Civil Service rules and regulations promulgated 
thereunder. 

5. Plaintiff was separated from the Small Defense Plants 
Administration without regard to his rights as set forth in 
paragraphs two (2), three (3), and four (4) and although 
the functions he was performing were transferred to the 
then newly created Small Business Administration he was 
not transferred to the new agency, the Small Business 
Administration. It being the contention of the Small 
Business Administration that Section 218(b) of the Small 
Business Act, Public I jaw 163 granted authority for the 
Selection of employees to be transferred to Small Business 
Administration. Section 218(b) of Public Law 163 reads 
as follows: 

“The President may also provide for such transfers, of 
records, property, and personnel from the Small Defense 
Plants Administration, during the period of its liquidation, 
as he considers appropriate to assist the Small Business 
Administration in carrying out its functions under this 
Title.” 

The head of the agency interpreted said section as 
repealing the Veterans Preference Act of 1944, as amended, 
apd all pertinent Civil Service rules and regulations by 
implication. 
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6. Plaintiff contends that such an interpretation cannot 
be by any means given to the said section under the laws 
of this jurisdiction, and that the head of the agency erred 
in applying such an interpretation. Plaintiff contends that 
Section 218(b) of Public Law 163 must be interpreted in 
harmony and in conjunction with other provisions of the 
same Act and with the Veteran’s Preference Act. ’Section 
205(a) of Public Law 163 provides, in part: 

“. . . The Administrator is authorized, subject to the 
civil service and classification laws, to select officers, 
3 employ, appoint, and fix the compensation of such 
officers, employees, and agents as shall be necessary 
to carry out the provisions of this title; ...” 

Plaintiff contends that since the 82nd Congress did not 
repeal the Veterans Preference Act, and since the Veteran’s 
Preference Act and said Acts of 82nd Congress are har¬ 
monious and not repugnant to each other, both should have 
been complied with in making any reduction in force. 

7. Continuously since November, 1953, plaintiff has pur¬ 
sued his administrative remedies in the Agency and in the 
United States Civil Service Commission. Plaintiff has 
exhausted all of his Administrative remedies and now has 
no other remedy except resort to this court. Plaintiff is 
ready, willing, and able to resume his duties as Administra¬ 
tive Office in the now Small Business Administration. 

Wherefore, The premises considered the Plaintiff prays: 

1. That the process of the Court issue requiring the 
defendants to appear and answer the exigencies of this 
complaint. 

2. That an order be entered herein declaring as null and 
void and of no legal effect, and setting aside the action of 
the Small Defense Plants Administration, now the Small 
Business Administration, in terminating plaintiff’s service 
as of the close of business September 30, 1953 and likewise 




’declare null and void and of no legal effect and setting 
aside all decisions of the United States Civil Service 
Commission affirming, or in any way sustaining the said 
agency’s terminating the Plaintiff’s service. 

3. That an order be entered herein directing the defend¬ 
ant, Wendell B. Barnes, to take or cause to be taken, appro¬ 
priate action to restore the plaintiff to his position of 
Administrative Officer, effective as of November 1, 1953. 

4. And for such other and further relief as to this 
Honorable Court may seem just and proper. 

/s/ Francis P. Kerr 
Francis P. Kerr 

*'/s/ C. B. COLLJNS 
C. B. Collins 
Attorney for Plaintiff 

1025 Vermont Avenue, N. W. 

Washington 5, D. C. 

Na. 8-7808 

433 New Jersey Avenue, S.E. 

Washington 3, D. C. 

Li. 4-4383 


5 (Filed September 3, 1954) 

Answer 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 

Second Defense 

Answering the numbered paragraphs of the complaint, 
defendants aver: 

1. Defendants are not required to answer the allegations 
contained in paragraph 1. 
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2., 3. Admitted. 

4. Defendants deny the allegations contained in para¬ 
graph 4 and aver that plaintiff was properly reduced in 
force by the Small Defense Plants Administration on or 
about November 1, 1953. 

5. and 6. Defendants are not required to answer the 
allegations contained in paragraphs 5 and 6 in that they are 
conclusions of law and are not material, but insofar as 
they may be considered material, they are denied. 

7. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph 7. 

6 Wherefore defendants demand judgment together 

with the costs of this action. 

/s/ Leo A. Rover 
Leo A. Rover 

United States Attorney 

/s/ Oliver Gasch 
Oliver Gasch 

Assistant United- States Attorney 

/s/ Frank H. Strickler 
Frank H. Strickler 
Assistant United States Attorney 

/s/ Catherine B. Kelly 
Catherine B. Kelly 
Assistant United States Attorney 


59 (Filed December 9, 1954) 

Motion for Summary Judgment 

The plaintiff, Francis P. Kerr, by his attorney C. B. 
Collins moves the Court for summary judgment in the 
above-entitled cause, pursuant to Rule 56 of the Federal 



Rules of Civil Procedure, and for grounds of this motion 
says: 

1. There is no real issue involved herein because the 
facts are uncontrovertible and cannot be changed. 

2. The defendants answer merely denies the applicability 
of well known law of long standing. 

3. Defendants answer is of no substance and shows on 
its face that defendant has no valid ground of defense to 
this action. 

4. Prays that this Honorable Court will enter a summary 
judgment in his favor. The affidavit of the plaintiff, Francis 
P. Kerr, is attached hereto and made a part hereof., 

C. B. Coluns 
C. B. Collins 
Attorney for Plaintiff 


Civil Action No. 2406-54 

Affidavit in Support of Motion for Summary Judgment 

District of Columbia; ss: 

X, Francis P. Kerr, being duly sworn deposes and says 
that he is an adult, the plaintiff in the present cause, and 
legally competent to testify, that he has personal knowl¬ 
edge of the facts herein stated, and that he makes this 
affidavit in support of his motion for summary judgment. 

That he is an honorably discharged, disabled, veteran 
of World War I and that on November 1, 1953 he was 
erroneously discharged from his duties in the Small Defense 
Plants Administration in a reduction in force action, and 
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that the duties he was performing were transferred to 
the Small Business Administration in accordance with an 
Act of Congress (P.L. 163 83rd Congress 1st Session), 
tha.t he was not transferred as is required by Section 12 
of the Veterans’ Preference Act 50 USCA 431, that some 
one else was assigned those same duties in violation of 
the mandates of Congress as expressed in P.L. 163, and 
the Veterans’ Preference Act, that he has continually, 
since the date of his illegal discharge, held himself avail¬ 
able to continue performing the duties from which he 
was removed. 

s/ Francis P. Kerr 
Francis P. Kerr 


Subscribed and sworn to before me this 9th day of 
December, 1954. 

s Leone M. Vialpando 
Notary Public 
Comm. Ex. Nov. 30, ’58 

Of Counsel 
C. B. Collins 

433 New Jersey Ave., S. E. 

Washington 3, D. C. 

Li 4-4383 


60 (Filed December 23, 1954) 

Cross-Motion for Summary Judgment 

Come now defendants by their attorney, the United 
States Attorney, and move this Honorable Court for sum¬ 
mary judgment herein for the reason that there exists no 
genuine issue of material fact and defendants are entitled 
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to judgment as a matter of law. Exhibits A and B, attached 
hereto, are hereby made a part of this motion. 

/s/ Leo A. Rover 
Leo A. Rover 
United States Attorney 

/%/ Oliver Gasch 
Oliver Gasch 

Assistant United States Attorney 

/s/ Frank H. Strickler 
Frank H. Strickler 
Assistant United States Attorney 

/s/ Catherine B. Kelly 
Catherine B. Kelly 
Assistant United States Attorney 
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79 Exhibit B 

I certify that the attached photostats are true copies of 
records on file in the United States Civil Service Commis¬ 
sion relating to the reduction in force appeal of Francis 
P. Kerr, and that I have legal custody of such records. 

William C. Hull 

Executive Assistant to the Commissioners 
United States Civil Service Commission 

August 5,1954 

#••*•***** 

80 DAE :LWV :jst 

Nov. 13, 1953 
Nov. 10, 1953 

Mr. Francis P. Kerr 
3930 Langley Court, N. W. 

Washington 16, D. C. 

Dear Mr. Kerr: 

This is in further reference to your appeal from 
reduction-in-force action of the Small Defense Plants 
Administration. 

Careful consideration has been given to the information 
furnished in your appeal, to the brief submitted by you 
at the hearing on the appeal, to the brief submitted by 
representatives of the Small Defense Plants Administra¬ 
tion, and to the pertinent provisions of Public Law 163 
abolishing the Small Defense Plants Administration and 
creating the Small Business Administration and of the 
Veterans’ Preference Act of 1944 as amended. 

It is found that Public Law 163 set aside Section 12 of 
the Veterans’ Preference Act as pertaining to the cited 
agencies, that the selection of employees for appointment 
in Small Business Administration could be made without 
regard to employment in the Small Defense Plants Admin- 
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istration, that there is in fact a liquidation of Small Defense 
Plants Administration, that proper reduction-in-force 
notice was issued, and that the action was in accord with 
the retention preference regulations. 

Accordingly, your appeal is denied. No further appeal 
from the decision will be entertained unless it is submitted 
to the Commissioners, U. S. Civil Service Commission, 
Washington 25, D. C., within seven (7) days after receipt 
of this decision. Additional representations should be made 
in writing and submitted in duplicate with the appeal to 
the Commissioners. 


Sincerely yours, 


% 


% 


E. A. Dunton 
E. A. Dunton, Chief 
Appeals Examining Office 


cc: Director of Personnel, Small Defense Plants 
Administration 


11-10-53 


81 BAR: JAO :ems 

March 24, 1954 

Mr. C. Braswell Collins 
1025 Vermont Avenue, N. W. 

Washington 5, D. C. 

Dear Mr. Collins: 

Reference is made to your further appeals in behalf of 
Mr. Edward M. Joyce and Mr. Francis P. Kerr, from the 
decisions of the Appeals Examining Office approving their 
separation from their positions as Administrative Officer, 
GS-12 and Industrial Specialist, GS-13, respectively, at 
the central office of the Small Defense Plants Adminis¬ 
tration in Washington, D. C., in a reduction in force. In 
view of the nature of the question involved in these cases, 
• your appeals have been considered by the Commissioners. 
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The Small Business Act of 1953 (Public Law 163, 83rd 
Congress), approved July 30, 1953, established a new 
agency, the Small Business Administration, to absorb the 
functions of the Small Defense Plants Administration* 
Section 218 of this Act contained two subsections, as 
follows: 

(a) The President may transfer to the (Small Business) 
Administration any functions, powers, and duties of any 
department or agency which relate primarily to small- 
business problems. In connection with any such transfer, 
the President may provide for appropriate transfers of 
records, property, necessary personnel, and unexpended 
balances of appropriations and other funds available to 
the department or agency from which the transfer is made. 

(b) The President may also provide for such transfers 
of records, property, and personnel from the Small Defense 
Plants Administration, during the period of its liquidation, 
as he considers appropriate to assist the Small Business 
Administration in carrying out. its functions under this title. 

In support of the appeals of Mr. Joyce and Mr. Kerr, 
you contended that they should have been transferred from 
the Small Defense Plants Administration to the Small 
Business Administration, prior to the reduction in force, 
in accordance with regulations based on provisions in sec¬ 
tion 12 of the Veterans Preference Act. The agencies in 
question contended that, under delegation of powers granted 
in subsection 218(b) of the Small Business Act of 1953, 
the new Small Business Administration was authorized to 
make or to withhold transfers from the predecessor agency 
during the brief period of its liquidation, in any case where 
such choice was considered to be appropriate. 

82 After full consideration, the Commissioners have 
decided that subsection 218(b) of the Small Business 
Act of 1953 was sufficient to permit selections of persons 
for transfer from the Small Defense Plants Administration, 
during the period of its liquidation, to the Small Business 









Administration, without regard to procedures based on 
provisions in section 12 of the Veterans Preference Act. 

This is a final decision and exhausts your administrative 
remedies. 

By direction of the Commission: 

Sincerely yours, 

John E. Blann, Chairman 
Board of Appeals and Review 

Carbon copies to: 

Mr. Edward M. Joyce 
5006 Illinois Avenue, N. W. 

Washington, D. C. 

Mr. Francis P. Kerr 
3930 Langley Court, N. W. 

Washington 16, D. C. 

Director of Personnel 
Small Business Administration 
Washington 25, D. C. 

Mr. Dunton 


83 Copies of Memorandum of Understanding from 
Small Business Adm. to Mr. Valentine, Mr. 
Steele, Mrs. East, and Mr. Dunton, 9-24-53 

CL :L :oa 

File to M&F 9-24-53 

September 23, 1953 

Mr. D. J. Carr, in Charge 
Office of Personnel 
Small Business Administration 
Washington 25, D. C. 

Dear Mr. Carr: 

This will confirm your understanding of the agreements 
reached between representatives of the Civil Service Com- 
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mission and your office concerning the procedures to be 
followed in effecting the liquidation of the Small Defense 
Plants Administration and the transfer of certain per¬ 
sonnel to the Small Business Administration, as set forth 
in the memorandum attached to your letter of September 
23, 1953. 

Sincerely yours, 

L. V. Meloy 
Chief Law Officer 


84 Memorandum of Understanding 

Tn accordance with mv recent conversation with Miss 
M. Elizabeth Lipscomb of the Executive Director’s Office, 
there is summarized below the chronology of pertinent 
events and the agreements reached between the Civil Serv¬ 
ice Commission and this office concerning the procedures 
to be followed in effecting the liquidation of the Small De¬ 
fense Plants Administration and the transfer of certain 
ppvconnel to the Small Business Administration: 

Shortlv after the enactment of Section 218, Public Law 
163. 83rd Congress, I checked with the Civil Service Com¬ 
mission to determine if the language of this law would 
permit the selection of employees of SDPA to be trans¬ 
ferred to the Small Business Administration without re¬ 
gard to their retention rights in SDPA. This question 
was referred by the Civil Service Commission to Mr. 
Lawrence V. Meloy for an opinion. He construed the above 
statute to permit the transfer of any employee at our 
administrative discretion and his opinion was confirmed 
during a meeting between Chairman Philip Young, Mr. 
Joseph Winslow, and Mr. William D. Mitchell and mem¬ 
bers of his staff. 

Later, the Administrator determined that the Small 
Defense Plants Administration would be liquidated during 
a three-month period beginning September 1, 1953. A 
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* general notice to all employees advising them of this 
liquidation period, the proposed reduction in force and 
the contemplated transfer of certain personnel to the Small 
Business Administration, was drafted and presented to 
Mr. John Steele for approval. Mr. Steele indicated his 
approval of the notice on the draft of the form. 

On August 21, 1953, Mr. "Robert H. West discussed the 
procedure to be followed in effecting the reduction in force 
under Section 20.8 of the regulations with Mr. L. W. 
Valentine. Mr. Valentine stated that the Civil Service 
Commission’s interpretation of this regulation was that 
we could issue a reduction in force notice to any employee 
in a particular sub-group, but that persons in higher sub¬ 
groups would have to be retained until those in lower 
sub-groups had been released. As a result of this con¬ 
versation, I met with Mr. Warren B. Irons and 
85 pointed out that such interpretation would negate 
the provisions of Section 218(b) of Public Law 
103 and it would not allow the President to select those 
employees he desired for transfer from the rolls of the 
Small Defense Plants Administration. After checking 
with Mr. Melov, who agreed that Section 218(b) gov¬ 
erned, Mr. Irons advised us that Section 20.8(b) of the 
regulations would allow us to separate employees at our 
administrative discretion. Miss Lipscomb also agreed 
that this interpretation of Section 20.8(b) was correct. 

Miss Lipscomb then advised me that she would notify 
the Appeals Section of this interpretation of Section 
20.8(b) in order that members of that office would be in¬ 
formed in case of an appeal by an employee of the Small 
Defense Plants Administration. 

(Signed) D. J. Carr 
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61 Filed January 11, 1955 

Order 

This cause having come for hearing on cross-motions 
for summary .-judgment and the court having considered 
the pleadings and exhibits herein and having heard argu¬ 
ment of counsel, and it appearing to the court that Small 
Plants Administration was, as a matter of law, liquidated 
arid not merged into Small Business Administration, and 
it further appearing to the court that Section 205 (a) of 
the Small Business Act governs the action of the Ad¬ 
ministrator in the employment of new personnel whereas 
Section 218 (b) granted discretion to the President con¬ 
cerning the transfer of personnel from Small Defense 
Plants Administration to Small Business Administration 
thereby denying the benefits of Section 12 of the Veterans 
Preference Act to plaintiff and those similarly situated 
it is this 11th day of January, 1955 

Ordered, that plaintiff’s motion for summary judgment 
is denied and it is further 

Ordered that defendants’ motion for summary judgment 
be and the same is hereby granted with costs to be paid 
by plaintiff. 

/s/ James R. Kirkland 
Judge 
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counterstatement of the case 

Plaintiff, a veteran of World War I entitled to veterans’ 
preference in the Civil Service, was employed as an Industrial 
Specialist by the Small Defense Plants Administration (SDPA) 
(R.^J. 1 That agency was created by section 714 of the De¬ 
fense Production Act (65 Stat. 139, formerly 50 U. S. C. App. 
§2163 (a)), and was terminated under section 717 (a) of 
July 31, 1953 (67 Stat. 131, 50 U. S. C. App. §2166 (a)). 
Under section 717 (b) (3), the agency was permitted to con¬ 
tinue for purposes of liquidation for six months after its ter¬ 
mination, but it was determined that it would be liquidated 
within three months following September 1, 1953 (R. 13). 

1 References are to the Joint Appendix, printed with appellant’s brie! 

( 1 ) 


2 


On 30, 1953, Congress had created the Small Business 
Administration (SBA), an agency certain of whose functions 
were similar to those of SDPA, but which had a broader pur¬ 
pose and greatly expanded powers (67 Stat. 232, as amended, 
15 U. S. C. §§ 631-650). In creating SBA, Congress had 
provided in section 218 (b) (67 Stat. 239, 15 U. S. C. 
§647 (b»: 

The President may also provide for such transfer of 
records, property, and personnel from the Small De¬ 
fense Plants Administration, during its period of liqui¬ 
dation, as he considers appropriate to assist the Small 
Business Administration in carrying out its functions 
under this title [Title II, P. L. 163, 83d Cong., 1st Sess.: 
“Small Business Act of 1953”]. 

Plaintiff was not transferred to SBA, and he was separated 
from SDPA effective November 1, 1953 (R. 2). 2 He con¬ 
tended that his transfer to SBA was required by section 12 of 
the Veterans’ Preference Act (58 Stat. 390, as amended, 5 
U. S. C. § 861), which provides: 

* * * That when any or all of the functions of any 
agency are transferred to, or when any agency is re¬ 
placed by, some other agency, or agencies, all preference 
employees in the function or functions transferred or in 
the agency which is replaced by some other agency shall 
first be transferred to the replacing agency, or agencies, 
for employment in positions for which they are quali¬ 
fied, before such agency, or agencies, shall appoint ad¬ 
ditional employees from any other source foe such 
positions. 

Plaintiff exhausted his administrative remedies before the 
United States Civil Service Commission which held that sec¬ 
tion 218 (b) of the Small Business Act had permitted the 

* Certain personnel of SDPA were transferred to SBA by a transfer order 
of the President on August 8, 1953, and again on November 16, 1953, and 
December 9, 1953, by order of the Director of the Budget to whom the 
President had delegated his authority in the transfer of August 8, 1953. 
(Typewritten record, pp. 55, 66 ff., 73 If.). 
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selective transfer of personnel from SDPA to SBA without 
reference to section 12 of the Veterans’ Preference Act (R. 
10-12). Plaintiff then brought this action in the district court 
for an order declaring his discharge null and void and directing 
the defendant SBA Administrator to restore plaintiff to his 
position (R. 1-4). After answer (R. 4-5), both sides moved 
for summary judgment (R. 5-7; 7-14). On January 11,1955, 
Judge Kirkland denied plaintiff’s motion, and granted sum¬ 
mary judgment for defendants on the grounds that SDPA “was 
as a matter of law, liquidated and not merged into [SBA],” 
and that section 218 (b) of the Small Business Act “granted 
discretion to the President concerning the transfer of personnel 
from [SDPA] to [SBA] thereby denying the benefits of Sec¬ 
tion 12 of the Veterans Preference Act to plaintiff and those 
similarly situated” (R. 15). 

SUMMARY OF ARGUMENT 

The Small Business Administration was created, not as a 
replacement for any other agency, but as a new organization 
with broader authority and objectives than any earlier body. 
In these circumstances, it is doubtful whether section 12 of the 
Veterans’ Preference Act would have applied by its terms to 
the transfer of employees of the Small Defense Plants Adminis¬ 
tration to the Small Business Administration. In any event, 
this question was foreclosed by Congress’ action in providing 
that the President might direct the transfer of such personnel 
from the earlier agency as he considered appropriate. If the 
transfers were to be controlled by the Veterans’ Preference Act, 
this grant of authority to the President would have been il¬ 
lusory. As this Court has recently held in the similar case of 
Myers v. Hollister, 226 F. 2d 346, where two conflicting statutes 
cannot be reconciled, an express proviso in a special act must 
be held to supersede the general language of an earlier statute. 
Accordingly, the provision granting the President authority 
to select the personnel to be transferred must be deemed to 
have created a narrow and temperary, but well-defined and 
explicit, exception to the Veterans’ Preference Act. 
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ARGUMENT 

The Small Business Administration (SBA), created by Con¬ 
gress on July 30, 1953, was a wholly new agency. Small Busi¬ 
ness Act of 1953 (67 Stat. 232,15 U. S. C. §§ 631-650). Those 
functions which were similar to functions formerly performed 
by other agencies were broadened; 3 other functions were com¬ 
pletely new. 4 The Government’s programs for the assistance 
of small business were changed and expanded and the adminis¬ 
tration of those programs was concentrated in a single agency 
“to avoid duplication of functions and waste of effort and 
expense/' H. R. Rep. No. 494,83d Cong., 1st Sess., 2 U. S. C. C. 
and A.N. (1953), p. 2021. 

In these circumstances, it seems doubtful that section 12 of 
the Veterans’ Preference Act, which applies “when any or all 
of the functions of any agency are transferred to, or when any 
agency is replaced by, some other agency, or agencies,” would 
have been applicable by its terms to the SBA with respect to 
employees of the Small Defense Plants Administration 
(SDPA). As the court below held, the SDPA “was, as a matter 
of law. liquidated and not merged into the” SBA (R. 15). The 
SDPA was terminated not by the Small Business Act, but by 
force of section 717 of the Defense Production Act (67 Stat. 
131, 50 U. S. C. App. § 2166). No transfer of functions was 
ordered by the Small Business Act. Such of the functions 
delegated to the new agency as were similar to functions of 
the old were drastically altered in extent and in objective. 
Thus, the new agency was empowered to grant loans which the 
old agency could only recommend to the Reconstruction Fi- 


J For example, the power of the SBA to aid the capital requirements of 
small businesses “as may be necessary to insure a well-balanced national 
economy" (Small Business Act, section 207 ( 67 Suit. 237, 15 U. S. C. § 636) ). 
The similar function of the Small Defense Plants Administration, which was 
moreover limited to making recommendations to the Reconstruction Finance 
Corporation, was restricted to capital used in manufacture for “defense or 
essential civilian purposes.” 65 Stat. 139, formerly, 50 U. S. C. App. § 2163a 
(b) (1) (A). See, also. H. R. Rep. No. 494, S3d Cong., 1st Sess., 2 U. S. C. C. 
and A. N. (1953), p. 2021. 

4 For example, the power of the SBA to make loans because of floods or 
other catastrophes. Small Business Act, section 207 (b) (67 Stat. 235, 
15 U. S. C. §636 (b)). 
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nance Corporation, and the objectives of its program were 
enlarged to include the maintenance of free competition, free 
markets, free entry, and personal initiative through the en¬ 
couragement and development of the potential capacity of 
small business. Small Business Act, section 202 (67 Stat. 232, 
15 U. S. C. § 631); see also footnote 3, supra . The powers and 
purposes of the SBA were so radically different from those of 
the SDPA that the transformation cannot be characterized 
simply as the replacement of one agency by another, the con¬ 
tingency provided for by section 12 of the Veterans’ Preference 
Act. 

In any event, Congress did not leave open the question of the 
applicability of the general act to this specific situation. In¬ 
stead, it gave to the President express power to choose, at his 
discretion, which personnel, if any, would be transferred from 
SDPA to SBA. 

In section 218 (b) of the Small Business Act (67 Stat. 239, 
15 U. S. C. § 647 (b)), it provided that: 

The President may also provide for such transfers of 
records, property, and personnel from the Small Defense 
Plants Administration, during the period of its liquida¬ 
tion, as he considers appropriate to assist the Small 
Business Administration in carrying out its functions 
under this title [Title II, P. L. 163, 83d Cong., 1st Sess.: 
“Small Business Act of 1953”]. 

The force of this provision is clear, and it is wholly inconsistent 
with the plaintiff’s contention that Congress intended that all 
personnel transfers from SDPA to SBA were to be controlled 
by the Veterans’ Preference Act. If this were so, the grant of 
power to the President to direct such transfers as he considered 
appropriate was a sham, a conclusion which cannot be accepted. 

Plaintiff’s reply to the clear meaning of this provision is that 
a repeal by implication will not be presumed. But, in this case, 
we respectfully submit that there has been no repeal and that 
nothing has been done by implication. What has occurred is 
that Congress has created by a special act a narrow and tempo¬ 
rary exception to the Veterans’ Preference Act, and this not 
by any hidden or ambiguous term, but by an explicit grant of 






power inconsistent on its face with the requirements of the 
Veterans’ Preference Act. 9 

In this respect, the recent decision of this Court in Myers v. 
Hollister , 226 F. 2d 346, certiorari denied, 350 U. S. 987, is 
clearly in point. There, Congress had ordered a five-percent 
* cut in the number of employees in the Mutual Security Ad¬ 
ministration, and had provided that “after the Director has 
determined the reduction to be effected in each agency, the 
determination as to which individual employees shall be re¬ 
tained shall be made by the head of the agency concerned.” 
The plaintiff there, a preference eligible, was discharged with¬ 
out regard to the reduction-in-force requirements of the Vet¬ 
erans’ Preference Act, also contained in section 12. In rejecting 
the plaintiff’s argument that the provision should not be in¬ 
terpreted as excluding the prescribed reductions from the Vet¬ 
erans’ Preference Act, this Court said (226 F. 2d at 347): 

The [provision] is quite inconsistent with the result 
which would have obtained if it had been omitted from 
the proviso. The regulations of the Civil Service Com¬ 
mission on the subject of reduction in force are extremely 
complex, and are evidently designed to repose a mini¬ 
mum of power and discretion in agency heads in the 
administration of reduction in force programs. Most 
emphatically those regulations do not provide that “the 
determination as to which individual employees shall 
be retained shall be made by the head of the agency 
concerned.” It is fair to say that they provide, in sub¬ 
stance, exactly the contrary. See 5 C. F. R. Part 20. 


* The reason for excluding the transfer of SDPA employees to SBA from 
the Veterans* Preference Act seems clear. In the new agency were to be 
combined functions formerly performed by many agencies, and at the 
same time it was Congress’ desire, as noted above, “to avoid duplication of 
functions and waste of effort and expense.” Congress clearly intended 
that the total work-force be reduced, and yet it must have recognized that 
those who remained would face a difficult task in adapting formerly dis¬ 
parate functions to the new agency in a context of simultaneous consolida¬ 
tion of activity and expansion of objectives. In such a situation, it was 
eminently reasonable to allow those charged with the administration of the 
new act to select those employees for retention who were deemed best 
fitted “to assist the SBA in the execution of its functions.” 
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Yet appellant argues that the head of each agency al¬ 
ready had power to determine which employees were to 
be retained in any reduction in force program—subject 
always to the limitations of the Veterans’ Preference 
Act and regulations thereunder. This argument, of 
course, is unconvincing. If it were well founded, it 
would reduce the proviso to mere surplusage. 

This Court continued that while every effort should be made 
to reconcile two allegedly conflicting statutes and give effect 
to each, this cannot be “carried to such length as to deprive one 
or the other of the statutes of its essential meaning.” It there¬ 
fore held that the proviso must prevail, citing Shelton v. United 
States, 165 F. 2d 241, in which it had earlier said (165 F. 2d 
at 244) that “there can be no question about the general rule 
that, absent extraordinary effects of such construction, a spe¬ 
cific later statute, rather than an earlier general one, applies to 
a given transaction described by both acts, i. e., generally by 
the earlier act and specifically by the later.” 

These same principles clearly apply to the instant case. The 
personnel situation arising from the transfer of an agency’s 
functions to another is treated as a reduction-in-force, and is 
likewise controlled by regulations leaving a minimum of dis¬ 
cretion to the agency heads. 5 C. F. R. § 20.8. 6 Moreover, 
the principles of the Myers case are even more cogent here, 
for the provision of the specific statute is even more explicit. 
The proviso there provided only that the agency head should 
make the decision, and his powder to proceed without regard 
to other laws had to be deduced, albeit properly, by impli¬ 
cation. In this case, the discretion afforded the President w’as 
clear, for he was expressly empowered to provide for the 
transfer of personnel guided only by his determination that 
the transfers were appropriate to assist the SBA in the exe¬ 
cution of its functions. 


* Section 20.S, as it was in effect at the time of plaintiff’s discharge, No¬ 
vember 1,1953, appears at 17 F. R. 11736 (December 25,1952). 
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CONCLUSION 

For the foregoing reasons, we respectfully submit that the 
judgment of the court below should be affirmed. 

George C. Doub, 

Assistant Attorney General, 

Oliver P. Gasch, 

United States Attorney, 

Paul A. Sweeney, 

John J. Cound, 

Attorneys, 

Department of Justice, Washington, D. C. 
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